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The implementation of the Paris Accords and the ability of the world to slow average worldwide 
temperature rise depends greatly on the initiatives taken at the national level around the world.   
Current pledged initiatives will not get us there, and whether or not countries live up to their pledge is 
uncertain.   

Because of this uncertainty and because of growing alarm over failure to reduce emissions, much of the 
world, including activists in the United States, have been looking at ways to use existing legal regimes to 
force greenhouse gas reductions.  In the Netherlands, a court has allowed a citizen suit to continue, that 
would require the government to specifically alter GHG policy to protect future generations.  Similar 
suits are being brought around the world, including the United States.  Additionally, it was a lawsuit in 
2006 that led the Supreme Court to require the U.S. EPA to make a determination of the danger of GHGs 
under the Clean Air Act, which the law would then require action on.  This in fact formed the basis for 
the majority of the U.S. pledges for reduction in the Paris Agreement. 

These lawsuits in turn do not depend on political power in countries with an independent judiciary, and 
this increases their importance in a politically divided world or country.  So while existing law is not 
usually looked at as a global climate change initiative, it is in fact driving some country participation at 
specific time to enact these global initiatives themselves. 

In that spirit I want to speak with you all today about an existing legal regime, fairly similar around the 
world, that have started to be utilized to bring pressure on international GHG initiatives, and thus on 
energy systems, but which I expect to play a much stronger role doing so going forward.  That is the 
Environmental Impact Assessment requirements (EIA in most of the world – EIS – environmental impact 
statement in the US). 

You all are likely aware of the generation of the Environmental Impact Assessment legal revolution.  The 
United States adopted the National Environmental Policy Act (NEPA) in 1969.  This act was primarily 
designed to provide information about environmental impacts of government actions and let that 
information be used to provide different less environmentally harmful outcomes. 

The basic principles of domestic EIA have remained very similar to those first introduced by NEPA. 
Generally, EIA laws require a government decision maker to consider the environmental consequences 
of a proposed project before deciding whether to undertake or authorize it. They often give interested 
members of the public a chance to comment on the proposal at some stage in the EIA process and 
provide for the final report on the project to be made public. More developed EIA systems tend to 
broaden the range of proposals subject to EIA, require the decision maker to take into account 
reasonable alternatives to the  proposed action, and provide for independent review to ensure that the 
procedures are followed.  Similarly, advanced EIA systems tend to require greater consideration of 
measures to mitigate any environmental harms caused by the proposed project.  Mexico’s EIA law, for 
instance, applies to private actors as well as state actors in certain circumstances. 

 



Though EIA laws have been criticized for contributing to untoward delays in project development due to 
their individualistic nature, this is also their strength -  EIAs have the beauty of being individually tailored 
to their specific circumstances.  As such they are almost unique in environmental laws (though the 
systemic review has been applied in other contexts, such as historic preservation, as well). 

Before I discuss the changing role of EIAs as related to GHG and energy systems in government actions, I 
want to digress for a moment about how this model has already come to play a major role outside of 
the formal government context. Environmental Impact Assessments have also come to play a large role 
in NGO and private corporate action.  Many financing decisions that are made around the world, 
particularly financing of new energy extraction or utilization, depend heavily on Environmental Impact 
Assessments of one kind or another.  In particular, news has been made about whether or not the World 
Bank or other development financing organizations should refuse financing of projects (such as new coal 
fired power plants) that will increase emissions of greenhouse gases.  So we already see the power of 
EIA systems to move development and financing away from fossil fuels (particularly coal) and into 
renewable energy sources. 

For government actors, a similar trend is occurring, but that trend is likely accelerating and, I believe, 
will interact with new economic realities to bring about a huge change in government preference for 
energy systems.  How does this work? 

Currently, there are examples of multiple countries facing lawsuits which would force them to catalog 
and consider the greenhouse gas impacts of major projects and approval of government controlled 
resource extraction.   These began more or less in the early 2000s, and the nation of Australia and its 
political subdivisions have already faced over 60 major cases moving this line towards consideration of 
such impacts. 

In 2008, in the Pemban Institute v. Atty General of Canada case, plaintiffs argued that Canada’s 
Environmental Assessment Law should require the consideration of the greenhouse gas impact of 
burning the fuel from part of the Canadian Tar sands, as well as the greenhouse gases associated with 
extracting it.  Rejecting the defendant’s claim that the amount was insignificant or too uncertain to 
measure, the court noted that the impact of the burning of the oil from one of the Tar Sands region, 
could be significant because it would put about the same amount of carbon dioxide in the air as 1% of 
Canadian emissions generally. 

In 2013, New Zealand ruled that a 2005 law that sought to restrict the consideration of climate change 
impacts in certain provincial government decisions (in order to leave these considerations to the 
national level) should be construed narrowly so that even subnational governments had to consider the 
additional greenhouse gases that would be produced from extraction authorization or funding. 

The United States has long had a policy of not considering the impact of the burning of resources 
extracted subject to federal leasing laws under NEPA.  However, in 2010, the Council on Environmental 
Quality stated that it would “study” whether or not impacts from the burning of fuel from leased lands 
should be considered under NEPA.  Since before that announcement, case after case has chipped away 
at the reluctance of government agencies to consider various kinds of greenhouse gas impacts 
associated with leasing and construction.  Interestingly, many of the ways in which consideration could 
occur come under the definition of alternatives, and greenhouse gases as a part of air pollution 



considerations generally.  In 2011, the U.S decided that life cycle emissions could be considered in the 
EIS for approval of the Keystone Pipeline. 

In 2012, in a comprehensive analysis of NEPA in the United States, Professor Arnold Reitze concluded 
that he BLM and the DOE were vulnerable to NEPA based attacks concerning the greenhouse gas 
impacts of resources that were extracted in the western United States. 

In 2016, the Central District of California ruled that the BLM’s failure to consider the unique impacts of 
“fracking” in a leasing programmatic EIS violated NEPA.  While the focus was not on the greenhouse gas 
impacts per se, the court noted that fracking has unique impacts (including GHG impacts) not present in 
other forms of resource extraction. 

To summarize, we have case law in several countries, including Canada, that explicitly consider the 
impact of the greenhouse gas emissions of government approval of fossil fuel extraction.  In the United 
States, we have a series of cases in which the court reasoning is moving in this direction, and also where 
greenhouse gas emission comparisons have been brought up in the alternatives and mitigation analysis. 

 

UPDATES since February 2017: 

WESTERN ORGANIZATION OF RESOURCE COUNCILS, et al.  vs. U.S. BUREAU OF LAND MANAGEMENT, 
an agency within the U.S. Department of the Interior, et al.;  CV 16-21-GF-BMM (DOI must consider 
climate change in major drilling and leasing plan) 

 

WILDEARTH GUARDIANS; Sierra Club v. UNITED STATES BUREAU OF LAND MANAGEMENT, 870 F.3d 
1222 (10th Cir. 2017). 

 

NOTES on most recent cases concerning NEPA requirements in lifecycle analysis of greenhouse gases: 

Jessica Wentz, Columbia Law School, Recent Cases blog: 

blogs.law.columbia.edu/climatechange/2017/08/21/fossil-fuel-projects-and-nepa-reviews-two-new-
decisions-on-the-proper-scope-of-analysis-for-indirect-and-cumulative-greenhouse-gas-emissions/ 

 

 

Sabin Center NEPA tracker: 

http://blogs.law.columbia.edu/climatechange/category/environmental-impact-review/ 

 

http://blogs.law.columbia.edu/climatechange/category/environmental-impact-review/
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Source: American Wind Energy Association | U.S. Wind Industry Fourth Quarter 2017 Market Report | AWEA Public Version 









Renewable Portfolio Standard Policies
www.dsireusa.org / February 2017

WA: 15% x 2020* 

OR: 40%x 2040* 
(large utilities)

CA: 50% 
x 2030

MT: 15% x 2015

NV: 25% x
2025* UT: 20% x 

2025*†

AZ: 15% x 
2025*

ND: 10% x 2015

NM: 20%x 2020 
(IOUs)

HI: 100% x 2045

CO: 30% by 2020 
(IOUs) *†

OK: 15% x 
2015

MN:26.5% 
x 2025 (IOUs)

31.5% x 2020 (Xcel)
MI: 10% x 

2015*†WI: 10% 
2015

MO:15% x 
2021

IA: 105 MW IN:
10% x 
2025†

IL: 25% 
x 2026

OH: 12.5% 
x 2026

NC: 12.5% x 2021 (IOUs)

VA: 15% 
x 2025†KS: 20% x 2020

ME: 40% x 2017

29 States + Washington 
DC + 3 territories have a 
Renewable Portfolio 
Standard 
(8 states and 1 territories have 
renewable portfolio goals)

Renewable portfolio standard

Renewable portfolio goal Includes non-renewable alternative resources* Extra credit for solar or customer-sited renewables
†

U.S. Territories

DC

TX: 5,880 MW x 2015*

SD: 10% x 2015

SC: 2% 2021

NMI: 20% x 2016

PR: 20% x 2035

Guam: 25% x 2035

USVI: 30% x 2025

NH: 24.8 x 2025
VT: 75% x 2032
MA: 15% x 2020(new resources) 
6.03% x 2016 (existing resources)

RI: 38.5% x 2035
CT: 27% x 2020

NY:50% x 2030

PA: 18% x 2021†

NJ: 20.38% RE x 2020 
+ 4.1% solar by 2027

DE: 25% x 2026*
MD: 25% x 2020
DC: 20% x 2020





Electric Transmission Lines





Siting and Eminent Domain for 
Transmission Lines

• States delegate to state public utility commissions 
authority to determine “need” for a transmission 
line and the route

• State statutes grant eminent domain authority to 
electric utilities (and sometimes other parties) to 
exercise eminent domain to build transmission 
lines if needed

• Courts review state public utility commission 
determinations of need and also whether 
eminent domain is a “public use” under state and 
federal constitutions (5th amendment to U.S. 
Constitution)



Transmission Line Siting and Eminent 
Domain Controversies

• State court scrutiny of whether eminent 
domain is available for transmission lines built 
by “merchant” companies rather than public 
utilities

• Does a “pass through” state “need” the 
energy? 

• Can a merchant line seek a certificate of 
need?

• Is transporting energy a “public use” for a 
state not importing or exporting the energy?



States GRANTING Right of  Eminent 
Domain to Merchant Transmission Lines

By STATUTE Florida, Kentucky, Michigan, Montana, New Mexico, Oregon, Rhode Island, Vermont, & Wisconsin

By PUC Order Kansas & Oklahoma



States DENYING Right of  Eminent Domain to 
Merchant Transmission Lines

By STATUTE Illinois, Maryland, New Hampshire, 
Nebraska, & Arkansas

By PUC Order Arkansas & Connecticut

Bans INTRASTATE merchant eminent domain ONLY New York

Limited eminent domain for ANY transmission lines Delaware



States MIGHT Grant Right of  Eminent 
Domain to Merchant Transmission Lines

STRONGER likelihood of eminent domain 
authority

Arizona, Colorado, Idaho, Indiana, Iowa, Massachusetts, South 
Dakota, Tennessee, Texas, West Virginia, & Wyoming

WEAKER likelihood of eminent domain 
authority

California, Hawaii, Minnesota, Nevada, & Pennsylvania

NEUTRAL & UNCLEAR Alabama, Alaska, Georgia, Louisiana, Maine, Mississippi, Missouri, 
New Jersey, North Carolina, North Dakota, Ohio, South Carolina, 
Utah, Virginia & Washington.





Manitoba/MN Projects

• Keeyask Generation Station: 
695 MW new hydropower

• Bipole III – MB transmission
• Interconnection (MB/MN 

transmission
• Great Northern Transmission 

Line – 225 mile kV line from 
U.S. border to Minnesota 
Power system

• 383 MW hydro delivery to 
Minnesota Power

18

Keeyask

Bipole III``

Interconnection



MA Renewable Energy Procurement:
• MA RFP for 1,200 MW of 

renewable energy
• All bids for Canadian hydropower; 

all required new/upgraded 
transmission lines

Source: Climate Action Bus.
Ass’n



Opportunities
• New export and business development opportunities 

for wind-rich or hydro-rich states and provinces 
• Lower electricity prices through imports for states with 

high electricity prices (CA, MA, etc.)
• Imports can help achieve state clean energy goals (i.e., 

MA, CA)
• Incentives to draw businesses that want to rely on 

renewable energy to the state (e.g., Iowa)
• Development of offshore wind avoids many 

transmission-related barriers
• Utility-developed wind may overcome some 

transmission siting barriers



Further Reading
• Future-Proofing Energy Transport Law, 94 Wash. U. L. Rev. 827 

(2017)
• Expanding the U.S. Electric Transmission and Distribution Grid 

to Meet Deep Decarbonization Goals, 47 Envtl. L. Rep. 10749 
(2017)

• Reconstituting the Federalism Battle in Energy Transportation, 
41 Harv. Envtl. L. Rev. 423 (2017) (with Jim Rossi)

• The Electric Grid at a Crossroads: A Regional Approach to 
Siting Transmission Lines, 48 UC Davis L. Rev. 1895 (2015)

• Takings and Transmission, 91 N.C. L. Rev. 1079 (2013)
• Interstate Transmission Challenges for Renewable Energy: A 

Federalism Mismatch, 65 Vand. L. Rev. 1801 (2012) (with 
Elizabeth Wilson)
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